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Memorandum 
 
 
To:   Laurie Logan, Director’s Office - Legal 
  Ed Caplis, Tax Policy and Research 
   
From:  Aaron McNay, Tax Policy and Research 
 
Date:  February 5, 2018 
 
Subject:   Small Business Impact of Pass-through Income Rule Changes 
  MAR Notice No. 42-2-991 
 
 
The department is currently in the process of revising its rules dealing with the 
apportionment or allocation of income for pass-through entities. The proposed changes 
include the adoption of two new rules and the amendment of two additional rules.  
 
Under the proposed rule changes, two new rules are created. The first new provides 
information regarding the apportionment and allocation of apportionable and 
nonapportionable income of pass-through entities. Under current rules, pass-through 
entities are currently covered under ARM 42.15.120. The creation of separate rules for 
pass-through entities will have no impact on small business. However, the new pass-
through rules do have several differences between the proposed rules and the current 
rules. The new rules do contain two new references to ARM Title 42, chapter 26 and a 
reference for unitary partnerships and the application of the Finnigan Rule described in 
ARM 42.26.260. As these additional rule changes are only referencing current rules, the 
addition of these new sections should not have any impact on small business in the 
state. 
 
The second new rule clarifies the process of allocating guaranteed payments to 
individual partners and how they are sources to the state. Under the proposed rule, 
guaranteed payments are sourced to Montana based on the partnership’s 
apportionment factor for Montana. The proposed rule is primarily clarification and the 
department has already been providing verbal guidance on this issue. Because of this, 
the proposed rule is not expected to have any impacts on the state’s small businesses.   
 
The proposed rule changes include changes to ARM 42.9.107 and 42.15.120. Under 
House Bill 511, L. 2017, the terms “business income” and “nonbusiness income” were 
changed to “apportionable income” and “nonapportionable income.” The changes made 
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to ARM 42.9.107 are to change the terms used in the rule to conform to the new 
definitions created in HB 511. As a result, any small business impacts created by the 
changes made to ARM 42.9.107 will be a result of HB 511 and not the changes made to 
the rule. The proposed rule changes to ARM 42.15.120 also include the term changes 
created by HB 511. Additional rule changes to ARM 42.15.120 also include the 
elimination of any reference to pass-through entities, the elimination of date references 
for the Corporate Multistate Activates subchapters and the elimination of the reference 
to ARM 42.9.107. The elimination of the references to pass-through entities will have no 
small business impact, as separate, but similar, rules are created for pass-through 
entities. The elimination of the reference for reporting requirements in ARM 42.9.107 
are also not expected to have any impact, as the reference only applies to pass-through 
entities. Finally, the elimination of the date references is also not expected to have a 
small business impact, as the expectations created by the rules for small businesses 
remain unchanged. 
 
 


